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February 26, 2018

M
r. A

jit P
ai, C

hairm
an

Federal C
om

m
unications C

om
m

ission
l2

Street, S.
W

.
W

ashington, D
C

20554

R
e: Santa C

lara P
ueblo O

pposes P
rogram

 C
om

m
ent A

ddressing C
ollocation of T

w
ilight T

ow
ers

W
T

 D
ocket N

o. 17-79

D
ear C

hairm
an Pai,

O
n behalf of the Santa C

lara Pueblo, w
e subm

it these com
m

ents opposing the draft
P

rogram
 C

om
m

ent addressing C
ollocation on T

w
ilight T

ow
ers (W

T
 D

ocket N
o. 17-79).' T

hank
you for accepting these com

m
ents. W

e very m
uch appreciate that D

eputy G
eneral C

ounsel
Suzanne T

etreault recently reported at a m
eeting w

ith tribes in A
lbuquerque, N

ew
 M

exico that
the FC

C
 w

ould be m
ore than happy to accept com

m
ents on the T

w
ilight T

ow
ers draft P

rogram
C

om
m

ent past the reply com
m

ent due date. W
e w

elcom
e the F

C
C

's efforts to ensure
consideration of tribal com

m
ents on this im

portant issue.

T
he proposed regulatory changes w

ould allow
 collocations on T

w
ilight T

ow
ers, w

hich
have been constructed w

ithout docum
entation that they com

plied w
ith Section 106 of the

N
ational H

istoric P
reservation A

ct (N
H

P
A

). T
he FC

C
 states in its com

m
ents there is a "lim

ited
likelihood that Section 106 review

 could identity adverse effects from
 these tow

ers that are not
yet know

n after 12 years or m
ore." W

e disagree. W
ithout historic preservation review

, there is
no evidence that the tow

ers have had no adverse effect or that the FC
C

 has fulfilled its statutory
obligation under Section 106 to consult w

ith tribes.2 T
he draft P

rogram
 C

om
m

ent w
ould be an

unacceptable abdication of the federal governm
ent's trust responsibility to Indian tribes. N

either

Santa C
lara P

ueblo previously subm
itted com

m
ents specifically objecting to any expansion of the categories of

federal undertakings that the FC
C

 considers to be excluded from
 Section 106, including T

w
ilight T

ow
ers.

C
om

m
ents of Santa C

lara P
ueblo, W

T
 D

ocket N
os. 17-79 and 15-180, at page 4.

2
the M

ontana H
istory Society offered in their com

m
ents subm

itted on N
ovem

ber 29, 2017, they w
ould be

w
illing to review

 the T
ow

ers in M
ontana to see if there are any that potentially have had an adverse effects.

W
ithout

review
 they protest, "there is no w

ay w
e, or anyone else, can know

 if there have been adverse effects, no m
atter how

m
any years have passed."
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the FC
C

 nor the A
dvisory C

ouncil on H
istoric P

reservation (A
C

H
P

) is perm
itted to ignore the

requirem
ents of the N

H
P

A
 sim

ply because com
pliance is inconvenient. T

he FC
C

 m
ust continue

to consult w
ith tribes regarding these new

 undertakings on historic properties.

T
w

ilight T
ow

ers w
ere erected betw

een 2001 and
2005,

during a period of tim
e w

hen the
FC

C
 failed to provide guidelines for adherence to historic preservations law

s and failed to
provide proper notification to tribal entities as required by N

H
P

A
 Section 106.

W
ireless

com
panies now

 com
plain that they cannot "collocate" new

 antennas on these tow
ers w

ithout
expensive and tim

e-consum
ing historic preservation review

 for the underlying tow
er. Industry

exaggerates the tim
e and cost involved in conducting historic preservation review

 and m
inim

izes
the invaluable sacred and cultural interests at stake. T

he draft P
rogram

 C
om

m
ent w

ould open up
potentially thousands of existing tow

ers, w
hich cannot dem

onstrate com
pliance w

ith federal law
,

for collocations w
ithout the need for either the collocation or the underlying tow

er to com
plete

an individual historic preservation review
. T

he F
C

C
's previous failure to provide adequate

regulatory guidance regarding Section 106 review
 does not relieve the agency of its duty of

N
H

P
A

 com
pliance, including its duty to ensure that tribal consultation has occurred.

It is inconceivable that thousands of T
w

ilight T
ow

ers w
ould have no im

pact on historic
properties and no im

pact on tribal cultural and historic properties, including burial sites. O
ther

com
m

ents from
 tribes and tribal organizations such as the N

ational C
ongress of A

m
erican

Indians have em
phasized that the very existence of T

w
ilight T

ow
ers is a failure of the FC

C
 to

uphold its trust responsibility to tribes and is in violation of federal law
. T

he FC
C

 now
 adds

further injury by using the agency's ow
n long years of neglecting sacred and cultural sites as a

	

reason to exclude T
w

ilight T
ow

ers from
 historic preservation review

. T
his betrays C

ongress'
intent in passing the N

H
P

A
 and dim

inishes the governm
ent-to-governm

ent relationship betw
een

the FC
C

 and tribes.

Federal law
 requires that tribal sacred and cultural interests be considered through

Section 106 review
 of collocations on T

w
ilight T

ow
ers, as w

ell as review
 of the underlying

T
ow

er. T
he FC

C
 has a unique obligation to tribes to protect our rights to consultation in order to

preserve our sacred and cultural heritage.
M

erely stating that tribes w
ill have the ability to ask

for consultation on specific T
w

ilight T
ow

ers on aboriginal lands does not com
ply w

ith federal
law

, particularly given that the FC
C

 w
ill not provide tribes w

ith a list of T
w

ilight T
ow

ers.
T

ribes are still seeking data on the location of T
w

ilight T
ow

ers.
W

ithout data, the right to object
or seek additional consultation has no m

eaning.

T
he T

ow
er C

onstruction N
otification System

 (T
C

N
S) w

as im
plem

ented to protect T
ribal

cultural resources.3 T
he FC

C
 could, and should, im

plem
ent an option in T

C
N

S to allow
 for

tribes to review
 T

w
ilight T

ow
ers. A

fter historic preservation review
, these tow

ers w
ould then be

approved, and eligible for collocations. T
he new

 proposal turns the process upside dow
n,

approving first the collocation that expands the use of a tow
er that m

ay violate the N
H

P
A

 and
causes further harm

 to the location. Significantly, the fact that a site has already been harm
ed by

T
he T

ow
er C

onstruction N
otification System

 (T
C

N
S) w

as not established until Septem
ber 2008, som

e fifteen (15)
years after the N

H
P

A
 w

as first am
ended to include T

ribal H
istoric P

reservation O
ffices w

ithin the Section 106
consultation process and som

e eleven (11) years after the A
dvisory C

ouncil on H
istoric P

reservation (A
C

H
P

)
developed their first draft that included the requirem

ents relating tribal consultation.
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the construction of the underlying T
w

ilight T
ow

er does not necessarily m
ean that adding

additional w
ireless infrastructure w

ill not have further, extrem
ely severe consequences. In som

e
instances, this w

ill com
pound the initial, ongoing harm

 of the first installation.

W
e feel the FC

C
's draft P

rogram
 C

om
m

ent provides no protection for tribal sacred and
cultural sites and violates the intention of the N

H
P

A
. T

he draft P
rogram

 C
om

m
ent also deceives

the public by pretending that tim
e alone, not review

, reveals if a T
w

ilight T
ow

er causes harm
 to

a location. T
he change in process that w

ould be initiated by the draft P
rogram

 C
om

m
ent fails to

protect tribal consultation rights, valuing our interests in our sacred and cultural sites less than
the profit that is to be gained by circum

venting federal law
. Santa C

lara P
ueblo strongly opposes

the draft P
rogram

 C
om

m
ent and insists that the FC

C
 consult w

ith tribes regarding potential
collocations.

W
e urge the FC

C
 to identify all T

w
ilight T

ow
ers and antennas that w

ere erected and
constructed in violation of federal law

 from
 2001 to

2005.
T

his w
ill allow

 tribes to review
 and

protect our cultural heritage at T
w

ilight T
ow

er locations and w
ill uphold the governm

ent-to-
governm

ent relationship that w
as and is the policy of the federal governm

ent.

J.
ichael C

havarria
G

overnor Santa C
lara P

ueblo
N

ew
 M

exico

C
c via e-m

ail only:
Joseph M

. C
havarria, Santa C

lara P
ueblo T

ribal A
dm

inistrator
Jessica A

berly, E
sq.

A
kilah K

innison E
sq.
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